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by filing an appropriate petition con-
taining:

(i) A full explanation, together with
all supporting evidence, to dem-
onstrate that the standard for relief
contained in paragraph (a) of this sec-
tion is met;

(if) A summary of the petitioner’s
discussions with the incumbent carrier
of the service problems and the reasons
why the incumbent carrier is unlikely
to restore adequate rail service con-
sistent with current transportation
needs within a reasonable period of
time;

(iii) A commitment from another
available railroad to provide alter-
native service that would meet current
transportation needs (or, if the peti-
tioner is a railroad and does not have
an agreement from the alternative car-
rier, an explanation as to why it does
not), and an explanation of how the al-
ternative service would be provided
safely without degrading service to the
existing customers of the alternative
carrier and without unreasonably
interfering with the incumbent’s over-
all ability to provide service; and

(iv) A certification of service of the
petition, by hand or by overnight deliv-
ery, on the incumbent carrier, the pro-
posed alternative carrier, and the Fed-
eral Railroad Administration.

(2) Reply. The incumbent carrier
must file a reply to a petition under
this paragraph within thirty (30) days.

(3) Rebuttal. The party requesting re-
lief may file rebuttal no more than fif-
teen (15) days later.

(c)(1) Petition to terminate relief.
Should the Board prescribe alternative
rail service under paragraph (a) of this
section, the incumbent carrier may
subsequently file a petition to termi-
nate that relief. Such a petition shall
contain a full explanation, together
with all supporting evidence, to dem-
onstrate that the carrier is providing,
or is prepared to provide, adequate
service to affected shippers. Carriers
are admonished not to file such a peti-
tion prematurely.

(2) Reply. Parties must file replies to
petitions to terminate filed under this
subsection within five (5) business
days.
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(3) Rebuttal. The incumbent carrier
may file any rebuttal no more than
three (3) business days later.

(d) Service. All pleadings under this
part shall be served by hand or by over-
night delivery on the Board, other par-
ties, and the Federal Railroad Adminis-
tration.

[63 FR 71401, Dec. 28, 1998]
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Subpart A—Applications Under 49
U.S.C. 10901

§1150.1 Introduction.

(@) When an application is required.
This subpart governs applications
under 49 U.S.C. 10901 for a certificate of
public convenience and necessity au-
thorizing the construction, acquisition
or operation of railroad lines. Noncar-
riers require Board approval under sec-
tion 10901 to construct, acquire or oper-
ate a rail line in interstate commerce.
Existing carriers require approval
under section 10901 only to construct a
new rail line or operate a line owned by
a noncarrier, since acquisition by a
carrier of an active rail line owned by
a carrier is covered by 49 U.S.C. 11323.
We have exempted from these require-
ments the acquisition by a State entity
of a rail line that has been approved for
abandonment, as well as operations
over these lines. See subpart C of this
part. In addition, where appropriate,
we have granted individual exemptions
from these certification requirements.
See 49 U.S.C. 10502.

49 CFR Ch. X (10-1-04 Edition)

(b) Content of the application. Applica-
tions filed under this subpart shall in-
clude the information set forth in
§8§1150.2 through 1150.9. The applicant
must also comply with the Energy and
Environmental Regulations at 49 CFR
parts 1106 and 1105 (including con-
sulting with the Board’s Section of En-
vironmental Analysis at least 6 months
prior to filing an application, to begin
the scoping process to identify environ-
mental issues and outline procedures
for analysis of this aspect of the pro-
posal).

[47 FR 8199, Feb. 25, 1982, as amended at 64
FR 53268, Oct. 1, 1999; 69 FR 58366, Sept. 30,
2004]

§1150.2 Overview.

(a) A brief narrative description of
the proposal.

(b) The full name and address of ap-
plicant(s).

§1150.3 Information
cant(s).

(@) The name, address, and phone
number of the representative to receive
correspondence concerning this appli-
cation.

(b) Facts showing that applicant is
either a common carrier by railroad or
has been organized to implement the
proposal for which approval is being
sought.

(c) A statement indicating whether
the rail line will be operated by appli-
cant. If not, the operator which has
been selected must join in the applica-
tion, and provide all information re-
quired for an applicant. If the operator
has not yet been selected, state who is
being considered.

(d) A statement indicating whether
applicant is affiliated by stock owner-
ship or othewise with any industry to
be served by the line. If so, provide de-
tails about the nature and extent of
the affiliation.

(e) Date and place of organization,
applicable State statutes, and a brief
description of the nature and objec-
tives of the organization.

(f) If a corporation, submit:

(1) A list of officers, directors, and 10
principal stockholders of the corpora-
tion and their respective holdings. A
statement whether any of these offi-
cers, directors or major shareholders

about appli-
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control other regulated carriers. Also a
list of entities, corporation(s) indi-
vidual(s), or group(s) who control appli-
cant, the extent of control, and wheth-
er any of them control other common
carriers.

(2) As exhibit A, any resolution of the
stockholders or directors authorizing
the proposal.

(g) If a partnership or individual, sub-
mit the name and address of all general
partners and their respective interests,
and whether any of them control other
carriers.

(h) If applicant is an entity other
than as described in paragraphs (e) or
(f) of this section, submit name, title,
and business address of principals or
trustee, and whether the entity con-
trols any other common carriers.

(i) If applicant is a trustee, receiver,
assignee, or a personal representative
of the real party in interest, details
about the appointment (including sup-
porting documents, such as the court
order authorizing the appointment and
the filing) and about the real party in
interest.

() If applicant is an existing carrier,
it may satisfy the informational re-
quirements of paragraphs (f) through
(i) of this section by making appro-
priate reference to the docket number
of prior applications that have been
filed within the previous three years in
which the information has been sub-
mitted.

§1150.4 Information about the pro-
posal.

(a) A description of the proposal and
the significant terms and conditions,
including consideration to be paid
(monetary or otherwise). As exhibit B,
copies of all relevant agreements.

(b) Details about the amount of traf-
fic and a general description of com-
modities.

(c) The purposes of the proposal and
an explanation of why the public con-
venience and necessity require or per-
mit the proposal.

(d) As exhibit C, a map which clearly
delineates the area to be served includ-
ing origins, termini and stations, and
cities, counties and States. The map
should also delineate principal high-
ways, rail routes and any possible
interchange points with other rail-

§1150.6

roads. If alternative routes are pro-
posed for construction, the map should
clearly indicate each route.

(e) A list of the counties and cities to
be served under the proposal, and
whether there is other rail service
available to them. The names of the
railroads with which the line would
connect, and the proposed connecting
points; the volume of traffic estimated
to be interchanged; and a description of
the principal terms of agreements with
carriers covering operation, inter-
change of traffic, division of rates or
trackage rights.

(f) The time schedule for consumma-
tion or completion of the proposal.

(g) If a new line is proposed for con-
struction:

(1) The approximate area to be served
by the line.

(2) The nature or type of existing and

prospective industries (e.g., agri-
culture, manufacturing, mining,
warehousing, forestry) in the area,

with general information about the
age, size, growth potential and pro-
jected rail use of these industries.

(3) Whether the construction will
cross another rail line and the name of
the railroad(s) owning the line(s) to be
crossed. If the crossing will be accom-
plished with the permission of the rail-
road(s), include supporting agreements.
If a Board determination under 49
U.S.C. 10901(d)(1) will be sought, in-
clude such requests.

§1150.5 Operational data.

As exhibit D, an operating plan, in-
cluding traffic projection studies; a
schedule of the operations; information
about the crews to be used and where
employees will be obtained; the rolling
stock requirements and where it will
be obtained; information about the op-
erating experience and record of the
proposed operator unless it is an oper-
ating railroad; any significant change
in patterns of service; any associated
discontinuance or abandonments; and
expected operating economies.

§1150.6 Financial information.

(@) The manner in which applicant
proposes to finance construction or ac-
quisition, the kind and amount of secu-
rities to be issued, the approximate
terms of their sale and total fixed
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§1150.7

charges, the extent to which funds for
financing are now available, and
whether any of the securities issued
would be underwritten by industries to
be served by the proposed line. Explain
how the fixed charges will be met.

(b) As exhibit E a recent balance
sheet. As exhibit F, an income state-
ment for the latest available calendar
year prior to filing the application.

(c) A present value determination of
the full costs of the proposal. If con-
struction is proposed, the costs for
each year of such construction (in a
short narrative or by chart).

(d) A statement of projected net in-
come for 2 years, based upon traffic
projections. Where construction is con-
templated, the statement should rep-
resent the 2 years following completion
of construction.

§1150.7 Environmental and

data.

As exhibit H, information and data
prepared under 49 CFR Part 1105, and
the “Revision of the Nat’l. Guidelines
Environmental Policy Act of 1969,” 363
1.C.C. 653 (1980), and in accordance with
“Implementation of the Energy Policy
and Conservation Act of 1975,” 49 CFR
Part 1106.

energy

§1150.8 Additional support.

Any additional facts or reasons to
show that the public convenience and
necessity require or permit approval of
this application. The Board may re-
quire additional information to be filed
where appropriate.

§1150.9 Notice.

A summary of the proposal which
will be used to provide notice under
§1150.10(f).

§1150.10 Procedures.

(a) Waivers. Prior to filing an applica-
tion, prospective applicants may seek
an advance waiver, either on a perma-
nent or temporary basis, of required in-
formation which is unavailable or not
necessary or useful in analysis of the
proposal. However, if the information
is clearly not applicable to the indi-
vidual proposal, a waiver is not nec-
essary and need not be sought. A peti-
tion must specify the sections for
which waiver or clarification is sought

49 CFR Ch. X (10-1-04 Edition)

and the reasons why it should be grant-
ed. No replies will be permitted. Par-
ties may, upon an appropriate showing,
demonstrate their need to examine
data which have previously been
waived. In such circumstances, the
Board only requires that it be produced
under §1150.8 above.

(b) Filing procedures. The original and
10 copies of the application and all doc-
uments shall be filed with the Sec-
retary. A filing fee in the amount set
forth in 49 CFR 1002.2(f)(33) is required
to file an application. Copies of docu-
ments shall be furnished promptly to
interested parties upon request. The
application shall include a stamped
self-addressed envelope to be used to
notify applicant of the docket number.
Additionally, if possible, telephonic
communication of the docket number
shall be made.

(c) Signatures. The original of the ap-
plication shall be signed by applicants
(if a partnership, all general partners
must sign; and if a corporation, asso-
ciation, or other similar form of orga-
nization, the signature should be that
of the executive officer having knowl-
edge of the matters and designated for
that purpose). Applications shall be
made under oath and shall contain an
appropriate certification (if a corpora-
tion, by its secretary) showing that the
affiant is duly authorized to verify and
file the application. Any persons con-
trolling an applicant shall also sign the
application.

(d) Related applications. Applicant
shall file concurrently all directly re-
lated applications (e.g., to issue securi-
ties, control motor carriers, obtain ac-
cess to terminal operations, acquire
trackage rights). All such applications
will be considered with the main appli-
cation.

(e) Service. As soon as the docket
number is obtained the applicant shall
serve a conformed copy of the applica-
tion by first-class mail upon the Gov-
ernor (or Executive Officer), Public
Service Board, and Department of
Transportation of each State in which
any part of the properties involved in
the proposed transaction is located.
Within 2 weeks of filing, applicant
shall submit to the Board a copy of the
certificate of service indicating that
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all persons so designated have been
served a copy of the application.

(f) Publication. Within 2 weeks of fil-
ing, applicant shall have published the
summary of the application (prepared
under §1150.9) in a newspaper of general
circulation in each county in which the
line is located. The notice should in-
form interested parties of the date by
which they must advise the Board of
their interest in the proceeding. This
date shall be calculated as the 35th day
after the filing of the application
which is neither a Saturday, Sunday,
or legal holiday in the District of Co-
lumbia. Applicant must file an affi-
davit of publication immediately after
the publication has been completed.
The Board will, as soon as practicable,
either publish the notice summary in
the FEDERAL REGISTER or reject the ap-
plication if it is incomplete.

(g) Public participation. Written com-
ments (with 10 copies) must be filed
within 35 days of the filing of the appli-
cation. Comments must contain the
basis for the party’s position either in
support or opposition. Applicant must
be served with a copy of each comment.
On the basis of the comments and the
assessment by the Section of Environ-
mental Analysis, the Board will decide
if a hearing is necessary. A hearing
may be either oral or through receipt
of written statements (modified proce-
dure). (See 49 CFR 1112.1 et seq.) If there
is no opposition to the application, ad-
ditional evidence normally need not be
filed, and a decision will be reached
using the information in the applica-
tion.

(h) Replies to written comments. Appli-
cant’s replies will be considered by the
Board provided they are filed and
served within 5 days of the due date of
the pleadings they address.

[47 FR 8199, Feb. 25, 1982. Redesignated at 47
FR 49581, Nov. 1, 1982, and amended at 52 FR
46483, Dec. 8, 1987; 53 FR 19302, May 27, 1988;
64 FR 53268, Oct. 1, 1999]

Subpart B—Designated Operators

§1150.11 Introduction.

A certificate of designated operator
will be issued to an operator providing
service pursuant to a rail service con-
tinuation agreement under section 304
of the Regional Rail Reorganization

§1150.14

Act of 1973, as amended by the Railroad
Revitalization and Regulatory Reform
Act of 1976. The designated operator
(D-OP) may commence and terminate
the service in accordance with the
terms of the agreement. When service
is terminated the D-OP must notify all
shippers on the line. To obtain a D-OP
certificate, the information in this sub-
part must be filed with the Board. A
copy of the certificate of designated
operator shall be served on the Asso-
ciation of American Railroads.

§1150.12 Information about the des-
ignated operator.

(@) The name and address of the D-
OP.

(b) If a new corporation or other new
business entity, a copy of the certifi-
cate of incorporation or, if unincor-
porated, the facts and official organiza-
tional documents relating to the busi-
ness entity.

(c) The names and addresses of all of-
ficers and directors, with a statement
from each which indicates present af-
filiation, if any, with a railroad.

(d) Sufficient information to estab-
lish its financial responsibility for the
proposed undertaking, unless the D-OP
is a common carrier by railroad. The
nature and extent of all liability insur-
ance coverage, including insurance
binder or policy number, and name of
insurer.

§1150.13 Relevant dates.

The exact dates of the period of oper-
ation which have been agreed upon by
the D-OP, the offeror of the rail service
continuation payment, and the owner
of the line to be operated, in their lease
and operating agreements.

§1150.14 Proposed service.

(a) A copy of all agreements between
the D-OP, the offeror of the rail service
continuation payment, and the owner
of the line to be operated.

(b) Any additional information which
is necessary to provide the Board with
a description of:

(1) The line over which service is to
be provided (e.g., U.S.R.A. Line); and

(2) All interline connections, includ-
ing the names of the connecting rail-
roads.
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§1150.15

§1150.15 Information about offeror.

(a) The name and address of the offer-
or of the rail service continuation pay-
ment.

(b) Sufficient information to estab-
lish the financial responsibility of the
offeror for the proposed undertaking,
or if the offeror is a State or municipal
corporation or authority, a statement
that it has authority to perform the
service or enter into the agreement for
subsidy.

§1150.16 Procedures.

Upon receipt of this information, the
matter will be docketed by the prefix
initials “D-OP.” Operators may begin
operating immediately upon the filing
of the necessary information (plus
three copies). Although the designated
operator will not be required to seek
and obtain authority from the Board
either to commence or to terminate
operations, the designated operator is a
common carrier by railroad subject to
all other applicable provisions of 49
U.S.C. Subtitle IV. However, we have
exempted designated operators from
some aspects of regulation. See Exemp-
tion of Certain Designated Operators from
Section 11343, 361 ICC 379 (1979), as modi-
fied by McGinness v. I.C.C., 662 F.2d 853
(D.C. Cir. 1981).

[47 FR 8199, Feb. 25, 1982. Redesignated at 47
FR 49581, Nov. 1, 1982, and amended at 64 FR
53268, Oct. 1, 1999]

Subpart C—Modified Cerlificate of
Public Convenience and Ne-
cessity

§1150.21 Scope of rules.

These special rules apply to oper-
ations over abandoned rail lines, which
have been acquired (through purchase
or lease) by a State. The rail line must
have fully abandoned, or approved for
abandonment by the Board or a bank-
ruptcy court. As used in these rules,
the term “State” includes States, polit-
ical subdivisions of States, and all in-
strumentalities through which the
State can act. An operator has the op-
tion of applying for a modified certifi-
cate of public convenience and neces-
sity under this subpart or a common
carrier certificate under Subpart A of
this part. A copy of the modified cer-

49 CFR Ch. X (10-1-04 Edition)

tificate shall be served on the Associa-
tion of American Railroads.

§1150.22 Exemptions and common car-
rier status.

The acquisition by a State of a fully
abandoned line is not subject to the ju-
risdiction of the Surface Transpor-
tation Board. The acquisition by a
State of a line approved for abandon-
ment and not yet fully abandoned is
exempted from the Board’s jurisdic-
tion. If the State intends to operate
the line itself, it will be considered a
common carrier. However, when a
State acquires a rail line described
under §1150.21 and contracts with an
operator to provide service over the
line, only the operator incurs a com-
mon carrier obligation. The operators
of these lines are exempted from 49
U.S.C. 10901 and 10903 which are the
statutory requirements governing the
start up and termination of operations.
Operators exempted from these re-
quirements must comply with the re-
quirements of this part and must apply
for a modified certificate of public con-
venience and necessity. The operator is
a common carrier and incurs all bene-
fits and responsibilities under 49 U.S.C.
subtitle 1V; however, the State through
its operational agreement or the oper-
ator of the line may determine certain
preconditions, such as payment of a
subsidy, which must be met by shippers
to obtain service over the line. The op-
erator must notify the shippers on the
line of any preconditions. The modified
certificate will authorize service to
shippers who meet these preconditions
and the operator will be required to
provide complete common carrier serv-
ice under this certificate only to those
shippers. (See 363 ICC 132.)

§1150.23 Modified certificate of public
convenience and necessity.

(a) The operator must file a notice
with the Board for a modified certifi-
cate of public convenience and neces-
sity. Operations may commence imme-
diately upon the filing; however, the
Board will review the information
filed, and if complete, will issue a
modified certificate notice.

(b) A notice for a modified certificate
of public convenience and necessity
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shall
tion:

(1) The name and address of the oper-
ator and, unless the operator is an ex-
isting rail carrier:

(i) Its articles of incorporation or, if
it is unincorporated, the facts and or-
ganizational documents relating to its
formation;

(ii) The names and addresses of all of
its officers and directors and a state-
ment indicating any present affiliation
each may have with a rail carrier; and

(iii) Sufficient information to estab-
lish the financial responsibility of the
operator.

(2) Information about the prior aban-
donment, including docket number,
status and date of the first decision ap-
proving the abandonment.

(3) The exact dates of the period of
operation which have been agreed upon
by the operator and the State which
owns the line (if there is any agree-
ment, it should be provided);

(4) A description of the service to be
performed including, where applicable,
a description of:

(i) The line over which service is to
be performed,;

(ii) All interline connections includ-
ing the names of the connecting rail-
roads;

(iii) The nature and extent of all li-
ability insurance coverage, including
binder or policy number and name of
insurer; and

(iv) Any preconditions which shippers
must meet to receive service.

(5) The name and address of any sub-
sidizers, and

(6) Sufficient information to estab-
lish the financial responsibility of any
subsidizers (if the subsidizer is a State,
the information should show that it
has authority to enter into the agree-
ment for subsidized operations).

(c) The service offered and the appli-
cable rates, charges, and conditions
must be described in tariffs published
by the operator to the Board’s rules.

include the following informa-

§1150.24 Termination of service.

The duration of the service may be
determined in the contract between the
State and the operator. An operator
may not terminate service over a line
unless it first provides 60 days’ notice

§1150.32

of its intent to terminate the service.
The notice of intent must be:

(a) Filed with the State and the
Board, and

(b) Mailed to all persons that have
used the line within the 6 months pre-
ceding the date of the notice.

Subpart D—Exempt Transactions
Under 49 U.S.C. 10901

SOURCE: 51 FR 2504, Jan. 17, 1986, unless
otherwise noted.

§1150.31 Scope of exemption.

(a) Except as indicated below, this
exemption applies to all acquisitions
and operations under section 10901 (See
1150.1, supra). This exemption also in-
cludes:

(1) Acquisition by a noncarrier of rail
property that would be operated by a
third party;

(2) Operation by a new carrier of rail
property acquired by a third party;

(3) A change in operators on the line;
and

(4) Acquisition of incidental trackage
rights. Incidental trackage rights in-
clude the grant of trackage rights by
the seller, or the assignment of track-
age rights to operate over the line of a
third party that occur at the time of
the exempt acquisition or operation.
This exemption does not apply when a
class | railroad abandons a line and an-
other class | railroad then acquires the
line in a proposal that would result in
a major market extension as defined at
§1180.3(c).

(b) Other exemptions that may be
relevant to a proposal under this sub-
part are the exemption for control at
§1180.2(d)(1) and (2), and the from secu-
rities regulation at 49 CFR part 1175.

§1150.32 Procedures and
dates—transactions that
creation of Class III carriers.

relevant
involve

(a) To qualify for this exemption, ap-
plicant must file a verified notice pro-
viding details about the transaction,
and a brief caption summary, con-
forming to the format in §1150.34, for
publication in the FEDERAL REGISTER.

(b) The exemption will be effective 7
days after the notice is filed. The
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§1150.33

Board, through the Director of the Of-
fice of Proceedings, will publish a no-
tice in the FEDERAL REGISTER within 30
days of the filing. A change in opera-
tors would follow the provisions at
§1150.34, and notice must be given to
shippers.

(c) If the notice contains false or mis-
leading information, the exemption is
void ab initio. A petition to revoke
under 49 U.S.C. 10502(d) does not auto-
matically stay the exemption.

(d) Applicant must preserve intact all
sites and structures more than 50 years
old until compliance with the require-
ments of Section 106 of the National
Historic Preservation Act, 16 U.S.C. 470
is achieved.

(e) If the projected annual revenue of
the carrier to be created by a trans-
action under this exemption exceeds $5
million, applicant must, at least 60
days before the exemption becomes ef-
fective, post a notice of intent to un-
dertake the proposed transaction at
the workplace of the employees on the
affected line(s) and serve a copy of the
notice on the national offices of the
labor unions with employees on the af-
fected line(s), setting forth the types
and numbers of jobs expected to be
available, the terms of employment
and principles of employee selection,
and the lines that are to be transferred,
and certify to the Board that it has
done so.

[51 FR 2504, Jan. 17, 1986, as amended at 53
FR 4626, Feb. 17, 1988; 53 FR 5982, Feb. 29,
1988; 62 FR 47584, Sept. 10, 1997; 69 FR 58366,
Sept. 30, 2004]

§1150.33 Information to be contained
in notice—transactions that involve
creation of Class III carriers.

(@) The full name and address of the
applicant;

(b) The name, address, and telephone
number of the representative of the ap-
plicant who should receive correspond-
ence;

(c) A statement that an agreement
has been reached or details about when
an agreement will be reached;

(d) The operator of the property;

(e) A brief summary of the proposed
transaction, including:

(1) The name and address of the rail-
road transferring the subject property,

49 CFR Ch. X (10-1-04 Edition)

(2) The proposed time schedule for
consummation of the transaction,

(3) The mile-posts of the subject
property, including any branch lines,
and

(4) The total route miles being ac-
quired;

(f) A map that clearly indicates the
area to be served, including origins,
termini, stations, cities, counties, and
States; and

(9) A certificate that applicant’s pro-
jected revenues do not exceed those
that would qualify it as a Class 11l car-
rier.

[51 FR 2504, Jan. 17, 1986, as amended at 51
FR 25207, July 11, 1986; 53 FR 4626, Feb. 17,
1988; 53 FR 5982, Feb. 29, 1988; 56 FR 36111,
July 31, 1991]

§1150.34 Caption summary—trans-
actions that involve creation of
Class III carriers.

The caption summary must be in the
following form. The information sym-
bolized by numbers is identified in the
key below:

SURFACE TRANSPORTATION BOARD
Notice of Exemption
FINANCE DOCKET NO.
(1)—EXEMPTION (2)-(3)

(1) Has filed a notice of exemption to
(2) (3)’s line between (4). Comments
must be filed with the Board and
served on (5). (6).

Key to symbols:

(1) Name of entity acquiring or oper-
ating the line, or both.

(2) The type of transaction, e.g., to
acquire, operate, or both.

(3) The transferor.

(4) Describe the line.

(5) Petitioners representative,
dress, and telephone number.

(6) Cross reference to other class ex-
emptions being used.

The notice is filed under §1150.31. If
the notice contains false or misleading
information, the exemption is void ab
initio. Petitions to revoke the exemp-
tion under 49 U.S.C. 10502(d) may be

ad-
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filed at any time. The filing of a peti-
tion to revoke will not automatically
stay the transaction.

[47 FR 8199, Feb. 25, 1982. Redesignated at 47
FR 49581, Nov. 1, 1982, as amended at 53 FR
5982, Feb. 29, 1988; 69 FR 58366, Sept. 30, 2004]

§1150.35 Procedures and relevant
dates—transactions that involve
creation of Class I or Class II car-
riers.

(a) To qualify for this exemption, ap-
plicant must serve a notice of intent to
file a notice of exemption no later than
14 days before the notice of exemption
is filed with the Board, and applicant
must comply with the notice require-
ment of §1150.32(e).

(b) The notice of intent must contain
all the information required in §1150.33
plus:

(1) A general statement of service in-
tentions; and

(2) A general statement of labor im-
pacts.

(c) The notice of
served on:

(1) The Governor of each State in
which track is to be sold;

(2) The State(s) Department of Trans-
portation or equivalent agency;

(3) The national offices of the labor
unions with employees on the affected
line(s); and

(4) Shippers representing at least 50
percent of the volume of local traffic
and traffic originating or terminating
on the line(s) in the most recent 12
months for which data is available (be-
ginning with the largest shipper and
working down).

(d) Applicant must also file a verified
notice of exemption conforming to the
requirements of (b) above and of
§1150.34, and certify compliance with
§1150.35 (a), (b), and (c), attaching a
copy of the notice of intent.

(e) The exemption will be effective 21
days after the notice is filed. The
Board, through the Director of the Of-
fice of Proceedings, will publish a no-
tice in the FEDERAL REGISTER within 30
days of the filing.

(f) If the notice contains false or mis-
leading information, the exemption is
void ab initio. A petition to revoke
under 49 U.S.C. 10502(d) does not auto-
matically stay the transaction. Stay
petitions must be filed within 7 days of

intent must be

§1150.36

the filing of the notice of exemption.
Replies will be due 7 days thereafter.
To be considered, stay petitions must
be timely served on the applicant.

(g) Applicant must comply with
§1150.33(g) regarding section 106 of the
National Historic Preservation Act, 16
U.S.C. 470.

[53 FR 5982, Feb. 29, 1988, as amended at 53
FR 31341, Aug. 18, 1988; 62 FR 47584, Sept. 10,
1997; 69 FR 58366, Sept. 30, 2004]

§1150.36 Exempt construction of con-
necting track.

(a) Scope. This class exemption ap-
plies to proceedings involving the con-
struction and operation of connecting
lines of railroad within existing rail
rights-of-way, or on land owned by con-
necting railroads, under 49 U.S.C. 10901
(@), (b), and (c). (See the reference to
connecting track in 49 CFR
1105.6(b)(1).) This class exemption is de-
signed to expedite and facilitate con-
necting track construction while en-
suring full and timely environmental
review. The Surface Transportation
Board (Board) has found that its prior
review of connecting track construc-
tion and operation is not necessary to
carry out the rail transportation policy
of 49 U.S.C. 10101; that continued regu-
lation is not necessary to protect ship-
pers from abuse of market power; and
that the construction of connecting
track would be of limited scope. See 49
U.S.C. 10502. To use this class exemp-
tion, a pre-filing notice, environmental
report, historic report, and notice of
exemption must be filed that complies
with the procedures in §1150.36 (b) and
(c), and the Board’s environmental
rules, codified at 49 CFR part 1105.

(b) Environmental requirements. The
environmental regulations at 49 CFR
part 1105 must be complied with fully.
An environmental report containing
the information specified at 49 CFR
1105.7(e), as well as an historic report
containing the information specified at
49 CFR 1105.8(d), must be filed either
before or at the same time as the no-
tice of exemption is filed. See 49 CFR
1105.7(a). The entity seeking the ex-
emption authority must also serve cop-
ies of the environmental report on the
agencies listed at 49 CFR 1105.7(b). Be-
cause the environmental report must
include a certification that appropriate
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agencies have been consulted in its
preparation (see 49 CFR 1105.7(c)), par-
ties should begin environmental and
historic consultations well before the
notice of exemption is filed. Environ-
mental requirements may be waived or
modified where a petitioner dem-
onstrates in writing that such action is
appropriate. See 49 CFR 1105.10(c). It is
to the advantage of parties to consult
with the Board’s Section of Environ-
mental Analysis (SEA) at the earliest
possible date to begin environmental
review.

(c) Procedures and dates. (1) At least
20 days prior to the filing of a notice of
exemption with the Board, the party
seeking the exemption authority must
notify in writing: the State Public
Service Commission, the State Depart-
ment of Transportation (or equivalent
agency), and the State Clearinghouse
(if there is no clearinghouse, the State
Environmental Protection Agency), of
each State involved. The pre-filing no-
tice shall include: the name and ad-
dress of the railroad (or other entity
proposing to construct the line) and
the proposed operator; a complete de-
scription of the proposed construction
and operation, including a map; an in-
dication that the class exemption pro-
cedure is being used; and the approxi-
mate date that construction is pro-
posed to begin. This pre-filing notice
shall include a certification that the
petitioner will comply with the Board’s
environmental regulations, codified at
49 CFR part 1105, and a statement that
those regulations generally require the
Board to:

(i) Prepare an environmental assess-
ment (EA) (or environmental impact
statement (EIS) if necessary),

(i) Make the document (EA or EIS,
as appropriate) available to the parties
(and to the public, upon request to
SEA); and

(iii) Accept for filing and consider-
ation comments on the environmental
document as well as petitions for stay
and reconsideration.

(2) Petitioner must file a verified no-
tice of exemption with the Board at
least 90 days before the construction is
proposed to begin. In addition to the
information contained in §1150.36(c)(1),
the notice shall include a statement
certifying compliance with the envi-

49 CFR Ch. X (10-1-04 Edition)

ronmental rules at 49 CFR part 1105
and the pre-filing notice requirements
of 49 CFR 1150.36(c)(1).

(3) The Board, through the Director
of the Office of Proceedings, shall pub-
lish a notice in the FEDERAL REGISTER
within 20 days after the notice of ex-
emption is received that describes the
construction project and invites com-
ments. SEA will then prepare an EA
(or, if necessary, an EIS). The EA gen-
erally will be made available 15 days
after the FEDERAL REGISTER notice. It
will be served on all parties and appro-
priate agencies. Others may request a
copy from SEA. The deadline for sub-
mission of comments on the EA will
generally be within 30 days of its avail-
ability (see 49 CFR 1105.10(b)). If an EIS
is prepared, the time frames and proce-
dures set forth in 49 CFR 1105.10(a) gen-
erally will apply.

(4) The Board’s environmental docu-
ment (together with any comments and
SEA’s recommendations) shall be used
in deciding whether to allow the par-
ticular construction project to proceed
under the class exemption and whether
to impose appropriate mitigating con-
ditions upon its use (including use of
an environmentally preferable route).
If the Board concludes that a par-
ticular project will result in serious ad-
verse environmental consequences that
cannot be adequately mitigated, it may
deny authority to proceed with the
construction under the class exemption
(the “no-build” alternative). Persons be-
lieving that they can show that the
need for a particular line outweighs the
adverse environmental consequences
can file an application for approval of
the proposed construction under 49
U.S.C. 10901.

(5) No construction may begin until
the Board has completed its environ-
mental review and issued a final deci-
sion.

(6) Petitions to stay the effective
date of the notice of exemption on
other than environmental and/or his-
toric preservation grounds must be
filed within 10 days of the FEDERAL
REGISTER publication. Petitions to stay
the effective date of the notice on envi-
ronmental and/or historic preservation
grounds may be filed at any time but
must be filed sufficiently in advance of
the effective date to allow the Board to
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consider and act on the petition before
the notice becomes effective. Petitions
for reconsideration must be filed with-
in 20 days of the FEDERAL REGISTER
publication.

(7) The exemption generally will be
effective 70 days after publication in
the FEDERAL REGISTER, unless stayed.
If the notice of exemption contains
false or misleading information, the
exemption is void ab initio and the
Board shall summarily reject the ex-
emption notice.

(8) Where significant environmental
issues have been raised or discovered
during the environmental review proc-
ess, the Board shall issue, on or before
the effective date of the exemption, a
final decision allowing the exemption
to become effective and imposing ap-
propriate mitigating conditions or tak-
ing other appropriate action such as se-
lecting the “no build” alternative.

(9) Where there has been full environ-
mental review and no significant envi-
ronmental issues have been raised or
discovered, the Board, through the Di-
rector of the Office of Proceedings,
shall issue, on or before the effective
date of the exemption, a final decision
consisting of a Finding of No Signifi-
cant Impact (FONSI) to show that the
environmental record has been consid-
ered (see 49 CFR 1105.10(Q))-

(10) The Board, on its own motion or
at the request of a party to the case,
will stay the effective date of indi-
vidual notices of exemption when an
informed decision on environmental
issues cannot be made prior to the date
that the exemption authority would
otherwise become effective. Stays will
be granted initially for a period of 60
days to permit resolution of environ-
mental issues and issuance of a final
decision. The Board expects that this
60-day period will usually be sufficient
for these purposes unless preparation
of an EIS is required. If, however, envi-
ronmental issues remain unresolved
upon expiration of this 60-day period,
the Board, upon its own motion, or at
the request of a party to the case, will
extend the stay, as necessary to permit
completion of environmental review
and issuance of a final decision. The
Board’s order will specify the duration
of each extension of the initial stay pe-
riod. In cases requiring the preparation

§1150.42

of an EIS, the Board will extend the
stay for a period sufficient to permit
compliance with the procedural guide-
lines established by the Board’s envi-
ronmental regulations.

(d) Third-Party Consultants. An envi-
ronmental and historic report required
under 49 CFR 1105.7 and 1105.8 will not
be required where a petitioner engages
a third-party consultant who is ap-
proved by SEA and acts under SEA’s
direction and supervision in preparing
the EA or EIS. In such a case, the
third-party consultant must act on be-
half of the Board, working under SEA’s
direction to collect the environmental
information that is needed and to com-
pile it into a draft EA or EIS, which is
prepared under SEA’s direction and
then submitted to SEA for its final re-
view and approval. See 49 CFR
1105.10(d).

[61 FR 29974, June 13, 1996, as amended at 64
FR 53268, Oct. 1, 1999]

Subpart E—Exempt Transactions
Under 49 U.S.C. 10902 for
Class Il Rail Carriers

SOURCE: 61 FR 32355, June 24, 1996, unless
otherwise noted.

§1150.41 Scope of exemption.

Except as indicated in paragraphs (a)
through (d) of this section, this exemp-
tion applies to acquisitions or oper-
ations by Class Ill rail carriers under
section 10902. This exemption also in-
cludes:

(a) Acquisition by a Class Il rail car-
rier of rail property that would be op-
erated by a third party;

(b) Operation by a Class Ill carrier of
rail property acquired by a third party;

(c) A change in operators on such a
line; and

(d) Acquisition of incidental trackage
rights. Incidental trackage rights in-
clude the grant of trackage rights by
the seller, or the acquisition of track-
age rights to operate over the line of a
third party, that occurs at the time of
the purchase.

§1150.42 Procedures and relevant
dates for small line acquisitions.

(a) This exemption applies to the ac-
quisition of rail lines with projected
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annual revenues which, together with
the acquiring carrier’s projected an-
nual revenue, do not exceed the annual
revenue of a Class Il railroad. To qual-
ify for this exemption, the Class Il rail
carrier applicant must file a verified
notice providing details about the
transaction, and a brief caption sum-
mary, conforming to the format in
§1150.44, for publication in the FEDERAL
REGISTER. In addition to the written
submission, the notice and summary
must be submitted on a 3.5-inch disk-
ette formatted for WordPerfect 5.1.

(b) The exemption will be effective 7
days after the notice is filed. The
Board, through the Director of the Of-
fice of Proceedings, will publish a no-
tice in the FEDERAL REGISTER within 30
days of the filing. A change in opera-
tors must follow the provisions at
§1150.44, and notice must be given to
shippers.

(c) If the notice contains false or mis-
leading information, the exemption is
void ab initio. A petition to revoke
under 49 U.S.C. 10502(d) does not auto-
matically stay the exemption.

(d) Applicant must preserve intact all
sites and structures more than 50 years
old until compliance with the require-
ments of section 106 of the National
Historic Preservation Act, 16 U.S.C.
470f, is achieved.

(e) If the projected annual revenue of
the rail lines to be acquired or oper-
ated, together with the acquiring car-
rier’s projected annual revenue, ex-
ceeds $5 million, the applicant must, at
least 60 days before the exemption be-
comes effective, post a notice of appli-
cant’s intent to undertake the pro-
posed transaction at the workplace of
the employees on the affected line(s)
and serve a copy of the notice on the
national offices of the labor unions
with employees on the affected line(s),
setting forth the types and numbers of
jobs expected to be available, the terms
of employment and principles of em-
ployee selection, and the lines that are
to be transferred, and certify to the
Board that it has done so.

[61 FR 32355, June 24, 1996, as amended at 62
FR 47584, Sept. 10, 1997]

49 CFR Ch. X (10-1-04 Edition)

§1150.43 Information to be contained
in notice for small line acquisitions.

(a) The full name and address of the
Class Il rail carrier applicant;

(b) The name, address, and telephone
number of the representative of the ap-
plicant who should receive correspond-
ence;

(c) A statement that an agreement
has been reached or details about when
an agreement will be reached;

(d) The operator of the property;

(e) A brief summary of the proposed
transaction, including:

(1) The name and address of the rail-
road transferring the subject property
to the Class 111 rail carrier applicant;

(2) The proposed time schedule for
consummation of the transaction;

(3) The mileposts of the subject prop-
erty, including any branch lines; and

(4) The total route miles being ac-
quired;

(f) A map that clearly indicates the
area to be served, including origins,
termini, stations, cities, counties, and
states; and

(g9) A certificate that applicant’s pro-
jected revenues as a result of the trans-
action will not result in the creation of
a Class Il or Class | rail carrier so as to
require processing under §1150.45.

§1150.44 Caption summary.

The caption summary must be in the
following form. The information sym-
bolized by numbers is identified in the
key as follows:

SURFACE TRANSPORTATION BOARD
Notice of Exemption
STB FINANCE DOCKET NoO.
(1)—EXEMPTION (2)—(3)

(1) Has filed a notice of exemption to
(2) (3)’s line between (4). Comments
must be filed with the Board and
served on (5). (6). Key to symbols:

(1) Name of carrier acquiring or oper-
ating the line.

(2) The type of transaction, e.g., to ac-
quire or operate.

(3) The transferor.

(4) Describe the line.

(5) Petitioner’s representative, address,
and telephone number.
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(6) Cross reference to other class ex-
emptions being used.

The notice is filed under 49 CFR
1150.41. If the notice contains false or
misleading information, the exemption
is void ab initio. The filing of a petition
to revoke will not automatically stay
the transaction.

[61 FR 32355, June 24, 1996; 61 FR 36965, July
15, 1996]

§1150.45 Procedures and relevant
dates—transactions under section
10902 that involve creation of Class
I or Class II rail carriers.

(a) To qualify for this exemption, ap-
plicant must serve a notice of intent to
file a notice of exemption no later than
14 days before the notice of exemption
is filed with the Board, and applicant
must comply with the notice require-
ment of §1150.42(e).

(b) The notice of intent must contain
all the information required in §1150.43
plus:

(1) A general statement of service in-
tentions; and

(2) A general statement of labor im-
pacts.

(c) The notice of
served on:

(1) The Governor of each state in
which track is to be sold;

(2) The state(s) Department of Trans-
portation or equivalent agency;

(3) The national offices of the labor
unions with employees on the affected
line(s); and

(4) Shippers representing at least 50
percent of the volume of local traffic
and traffic originating or terminating
on the line(s) in the most recent 12
months for which data are available
(beginning with the largest shipper and
working down).

(d) Applicant must also file a verified
notice of exemption conforming to the
requirements of paragraph (b) of this
section and of §1150.44, and certify
compliance with paragraphs (a), (b),
and (c) of this section, attaching a copy
of the notice of intent. In addition to
the written submission, the notice
must be submitted on a 3.5-inch disk-
ette formatted for WordPerfect 5.1.

(e) The exemption will be effective 21
days after the notice is filed. The
Board, through the Director of the Of-
fice of Proceedings, will publish a no-

intent must be
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tice in the FEDERAL REGISTER within 30
days of the filing.

(f) If the notice contains false or mis-
leading information, the exemption is
void ab initio. A petition to revoke
under 49 U.S.C. 10502(d) does not auto-
matically stay the transaction. Stay
petitions must be filed within 7 days of
the filing of the notice of exemption.
Replies will be due 7 days thereafter.
To be considered, stay petitions must
be timely served on the applicant.

(9) Applicant must preserve intact all
sites and structures more than 50 years
old until compliance with the require-
ments of section 106 of the National
Historic Preservation Act, 16 U.S.C.
470f, is achieved.

[61 FR 32355, June 24, 1996, as amended at 62
FR 47584, Sept. 10, 1997]

PART 1151—FEEDER RAILROAD
DEVELOPMENT PROGRAM

Sec.

1151.1 Scope.

1151.2 Procedures.

1151.3 Contents of application.
1151.4 Board determination.

AUTHORITY: 49 U.S.C. 10907.

SOURCE: 48 FR 9654, Mar. 8, 1983, unless oth-
erwise noted.

§1151.1 Scope.

This part governs applications filed
under 49 U.S.C. 10907. The Board can re-
quire the sale of a rail line to a finan-
cially responsible person. A rail line is
eligible for a forced sale if it appears in
category 1 or 2 of the owning railroad’s
system diagram map (but the railroad
has not filed an application to abandon
the line), or the public convenience and
necessity, as defined in 49 U.S.C.
10907(c)(1), permit or require the sale of
the line.

[48 FR 9654, Mar. 8, 1983, as amended at 56 FR
37861, Aug. 9, 1991; 64 FR 53268, Oct. 1, 1999]

§1151.2 Procedures.

(a) Service. When an application is
filed, applicant must concurrently
serve a copy of the application by first
class mail on:

(1) The owning railroad;
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